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BRIEF to the DEPARTMENT OF JUSTICE:

BELGIAN BREWER INBEV’S BUYOUT of ANHEUSER-BUSCH


In preparing to brief the U.S. Department of Justice to determine whether or not the U.S. Government should have allowed Belgian brewer InBev to purchase American brewer Anheuser-Busch, the following key topics will be discussed:


-The composition of the United States beer market prior to the buyout.

-The current Horizontal Merger Guidelines as published by the Department of Justice and Federal Trade Commission.

-The market concentration data pertinent to the buyout as defined by the Herfindahl-Hirschman index.

-The composition of and the effects on the beer market of upstate New York prior to and after the buyout. 
UNITED STATES BEER MARKET DEFINED

Any thirsty individual over the age of 21 who walks in to a bar across the United States will most likely find himself with three choices.  He must pick a beer from Anheuser-Busch, Miller, or Coors.  This selection is very representative of the beer market in the United States: three key brands dominating many smaller breweries.  These three breweries share 77.7% of the domestic beer market
 with the other 22.3% spread out through the remaining 1,460 domestic breweries.
  However, it should be noted that of the 1,463 breweries within the United States, only 20 are considered large breweries.  The remaining breweries range from regional craft breweries to small, local brewpubs which brew only in-house beers.2

The table on the following page presents the domestic market shares of the major breweries:

	Major Supplier
	Shipments (Barrels)
	Market Share

	 
	(000s)
	 
	 

	 
	2007
	2006
	2007
	2006

	Anheuser-Busch
	105,150
	103,025
	48.20%
	47.90%

	Miller
	40,150
	38,050
	18.40%
	17.70%

	Coors
	24,300
	23,200
	11.10%
	10.80%

	Crown (Barton)
	11,736
	5,807
	5.40%
	2.70%

	Heineken USA
	8,985
	8,502
	4.10%
	4%

	Pabst
	6,100
	6,500
	2.80%
	3%

	Diageo/Guinness
	3,115
	3,288
	1.40%
	1.50%

	Boston
	1,848
	1,581
	0.80%
	0.70%

	Yuengling
	1,705
	1,580
	0.80%
	0.70%

	Labatt USA
	1,550
	3,580
	0.70%
	1.70%

	Gambrinus
	462
	6,416
	0.20%
	3%

	Others
	13,149
	13,475
	6%
	6.30%

	Total
	218,250
	215,004
	 
	 




   Table 1: Domestic Brewing Market Share

As is quite evident, the United States brewing market is dominated by the aforementioned key players (Anheuser-Busch, Miller, and Coors).  More importantly, nearly half of the market is dominated by one manufacturer: Anheuser-Busch.  In fact, the next two largest brewers, Miller and Coors, have a combined market share less than that of Anheuser-Busch alone.  Anheuser-Busch’s substantial market share proves to be important when determining whether or not a buyout by Belgian Brewer InBev presents any anti-trust concerns.  Such concerns will be discussed later in this paper. 

MERGER GUIDELINES 


The Antitrust Division of the Department of Justice (DOJ) along with the Federal Trade Commission (FTC) are the two governmental bodies responsible for enforcing the Horizontal Merger Guidelines set forth by the Clayton Act.
  One important aspect of the Clayton Act is that only horizontal mergers are regulated; a horizontal merger occurs when two companies producing similar goods or services join.
 Since Anheuser-Busch and InBev both produce the same end product, beer, InBev’s purchase of Anheuser-Busch is considered a horizontal merger.  As such, the buyout is subject to DOJ and FTC approval.

In reviewing Horizontal Mergers, the DOJ uses the Herfindahl-Hirschman index (HHI) to determine market concentration and the potential impact of a merger between two firms.  The following guidelines are used:

a) Post-Merger HHI Below 1000. The Agency regards markets in this region to be unconcentrated. Mergers resulting in unconcentrated markets are unlikely to have adverse competitive effects and ordinarily require no further analysis.6
b) Post-Merger HHI Between 1000 and 1800. The Agency regards markets in this region to be moderately concentrated. Mergers producing an increase in the HHI of less than 100 points in moderately concentrated markets post-merger are unlikely to have adverse competitive consequences and ordinarily require no further analysis. Mergers producing an increase in the HHI of more than 100 points in moderately concentrated markets post-merger potentially raise significant competitive concerns.6
c) Post-Merger HHI Above 1800. The Agency regards markets in this region to be highly concentrated. Mergers producing an increase in the HHI of less than 50 points, even in highly concentrated markets post-merger, are unlikely to have adverse competitive consequences and ordinarily require no further analysis. Mergers producing an increase in the HHI of more than 50 points in highly concentrated markets post-merger potentially raise significant competitive concerns. Where the post-merger HHI exceeds 1800, it will be presumed that mergers producing an increase in the HHI of more than 100 points are likely to create or enhance market power or facilitate its exercise.

HERFINDAHL-HIRSCHMAN INDEX and a BREWERY BUYOUT


Given the above horizontal merger guidelines as developed by the DOJ and FTC, the table on the following page presents the Herfindahl-Hirschman index (HHI) for the beer market in the United States:
	                    BEFORE MERGER
	 
	                     AFTER MERGER

	 
	Barrels 
	
	
	
	Barrels 
	 

	 
	Shipped
	
	
	
	Shipped
	 

	 
	(000s)
	
	
	
	(000s)
	 

	Major Supplier
	2007
	HHI
	 
	Major Supplier
	2007
	HHI

	Anheuser-Busch
	105,150
	2321.19
	
	AB/InBev***
	106,700
	2390.12

	Miller
	40,150
	338.43
	
	Miller
	40,150
	338.43

	Coors
	24,300
	123.97
	
	Coors
	24,300
	123.97

	Crown (Barton)
	11,736
	28.92
	
	Crown (Barton)
	11,736
	28.92

	Heineken USA
	8,985
	16.95
	
	Heineken USA
	8,985
	16.95

	Pabst
	6,100
	7.81
	
	Pabst
	6,100
	7.81

	Diageo/Guinness
	3,115
	2.04
	
	Diageo/Guinness
	3,115
	2.04

	Boston
	1,848
	0.72
	
	Boston
	1,848
	0.72

	Yuengling
	1,705
	0.61
	
	Yuengling
	1,705
	0.61

	Labatt USA
	1,550
	0.50
	
	Gambrinus
	462
	0.04

	Gambrinus
	462
	0.04
	
	Others
	13,149
	36.30

	Others
	13,149
	36.30
	
	Total
	218,250
	 

	Total
	218,250
	
	
	***Total of AB and Labatt USA

	 
	
	
	
	
	
	 

	HHI BEFORE
	 
	2877.46
	 
	HHI AFTER
	 
	2945.9

	 
	
	
	
	
	
	 

	 
	 
	INCREASE IN HHI
	68.43
	 
	 


Table 2: HHI of Beer Market in the United States


As shown by the table, the HHI for the domestic brewing market before the InBev buyout of Anheuser-Busch was 2877.46.  After the buyout, the HHI increased to 2945.9.  Two aspects are important to note when analyzing the above HHI calculations: 1- The calculations are based on 2007 domestic shipment information because complete information for 2008 is not available.  2 – The post-buyout HHI for Anheuser-Busch/InBev is a combination of Anheuser-Busch’s 2007 shipments and Labatt USA’s 2007 shipments; this is because InBev’s only significant market share in the United States is its Labatt USA line.  

Based on the DOJ and FTC horizontal merger guidelines, the post-merger HHI of 2,945.9 well exceeds the criteria for a highly concentrated market (HHI greater than 1,800). However, the post-merger increase in HHI only potentially raises competitive concerns. The post-merger increase is only 68.43, only slightly more than the increase in HHI of 50 used by the DOJ and FTC to raise competitive concerns.  Only when the post-merger HHI increase exceeds 100, which the Anheuser-Busch/InBev does not, are concerns of significant market power brought about.  

Given the post-merger HHI and, more importantly, the domestic beer market increase in HHI after the Anheuser-Busch/InBev merger, significant anti-trust concerns are not present to block InBev from purchasing Anheuser-Busch. One person who understands the market power of both companies is the person who initially proposed the buyout – InBev CEO Carlos Brito. As the “face” of the proposed buyout, Mr. Brito was constantly bombarded with questions regarding the combined market share of the joined company in the United States beer market. His response was always the same: “The deal wouldn’t violate U.S. antitrust law because InBev is a niche player in the United States, selling brands like Stella Artois and Beck’s. Adding InBev’s portfolio to Anheuser-Busch’s roughly 50 percent market share would not make a sizable difference in the company’s U.S. market dominance.”


Brito’s comments are well supported by the HHI analysis presented above and as seen by the DOJ and FTC.  Since the only significant market share of any InBev product in the United States is Labatt USA, the combined company would not exhibit significantly more market share than Anheuser-Busch did on its own prior to a merger.  In fact, the merger itself is designed for global brewing dominance rather than American beer dominance.  As put by MarketWatch journalists William Spain and Steve Goldstein, “A combination would create a colossus astride the global beer market, with InBev’s focus on Latin-America, Canada, and Europe complementing Anheuser-Busch as the dominant producer in the stagnant U.S. market and a big player in Mexico.”
 

As shown by the HHI analysis and from commentary by InBev CEO Carlos Brito, the proposed InBev purchase of Anheuser-Busch does not raise any significant competitive concerns within the beer market in the Unites States.  As such, the DOJ and FTC have no grounds to block such a merger.  Unless any specific regional market would be adversely affected by the merger, a combined company should be allowed.  Considering the regional affiliation of one of InBev’s beers, Labatt USA, one might expect at least one area in the United States would be adversely affected if InBev was allowed to purchase Anheuser-Busch.  Labatt USA consumption is highly concentrated in upstate New York.
 
ANHEUSER-BUSCH/INBEV in UPSTATE NEW YORK

As has been proven, the make-up of the beer market throughout the United States is not significantly changed by the InBev purchase of Anheuser-Busch; however, as noted, the market for Labatt USA, one of InBev’s beers, is highly concentrated in upstate New York.  Considering Anheuser-Busch’s dominance of the entire United States, competitive concerns could and do arise in three New York cities: Buffalo, Rochester, and Syracuse. 10

In a complaint brought forth to the United States District Court against Anheuser-Busch and InBev U.S.A., the United States of America believes that Section 15 of the Clayton Act will be violated in the three above named New York Cities.  More specifically, the case states: “In three regions of upstate New York, the proposed acquisition would significantly increase the level of concentration in the market and substantially reduce competition by combining InBev's Labatt brands and Anheuser-Busch's Budweiser brands.”10

The beer markets in the three markets are highly concentrated.  In Buffalo and Rochester, the three top brewers are Anheuser-Busch, MillerCoors, and InBev; these three companies account for approximately 24 percent, 26 percent, and 21percent of the beer market in these two cities, respectfully.  In Syracuse, the scenario is quite similar. Anheuser-Busch, MillerCoors, and InBev’s market shares are 28 percent, 28 percent, and 13 percent, respectfully.11  
If the proposed InBev buyout of Anheuser-Busch was allowed, the beer markets in these three cities would become substantially more concentrated.  Anheuser-Busch/InBev would have control over at least 45 percent of beer sales in Buffalo and Rochester; combined with MillerCoors, the two top breweries would control over 70 percent of beer sales.  Again, the story is quite similar in Syracuse.  If the merger occurred, Anheuser-Busch/InBev would control approximately 41 percent of the Syracuse beer market; combined with MillerCoors, the two firms would control approximately 69 percent of beer sales in the city.11

When analyzed using the DOJ and FTC Horizontal Merger Guidelines, the effects on the beer markets in the three cities are clearly likely to enhance market power for the combined company.  In Buffalo and Rochester, the proposed merger would result in a post-buyout HHI of approximately 2790 with the increase in HHI of 1020 over the initial market concentration.  Syracuse would be nearly as adversely affected; the post-buyout HHI would be approximately 2,580 which is an increase of approximately 750.
 According to the DOJ and FTC guidelines, the post merger HHIs in all three cities greatly exceed the HHI of 1,800 used to define highly concentrated markets.  More importantly, the HHI increases in each of the three cities grossly exceed the HHI increase of 100 used by the agencies in defining mergers resulting in enhanced market power.

Overall, after presenting the market concentration ratios, the plaintiff’s underlying concern was, “The significant increase in market concentration that the proposed acquisition would produce in the Buffalo, Rochester, and Syracuse geographic markets, combined with the loss of head-to-head competition, is likely to substantially lessen competition in violation of Section 7 of the Clayton Act, resulting in higher prices for beer for consumers.”
 According to the case against InBev and Anheuser-Busch, competition across the United States would not be substantially affected, but the three cities in upstate New York would be drastically affected by the proposed merger.  Unless the buyout is stopped or amended, beer drinkers in Buffalo, Rochester, and Syracuse will most likely face escalating beer prices.
CONCLUSION: BRIEFING to the DEPARTMENT of JUSTICE  


Based on the domestic beer market, the buyout of Anheuser-Busch by InBev should have been allowed given one condition.  Due to the nature of the markets in Buffalo, Rochester, and Syracuse New York, the beer consumers in these three cities would be adversely affected by the buyout.  As a result, the buyout should only have been allowed if a divesture of either InBev’s Labatt USA line or one of Anheuser-Busch’s lines was required.  By divesting one of the beers in the highly concentrated upstate New York markets, the market concentration and dominance problems as described above would not occur.  
As is common in many such mergers, a divesture was required by the DOJ.  According to the DOJ, “Under the terms of the proposed settlement, InBev must sell Labatt USA and grant a license to the acquirer to brew and sell Labatt brand beer for consumption throughout the United States. The Department's Antitrust Division must approve the purchaser of Labatt USA to ensure that the sale will restore the competition for beer sales in Buffalo, Rochester and Syracuse that existed before InBev purchased Anheuser-Busch.”
 “This divestiture will ensure that consumers will continue to benefit from the significant competition between the merging companies in upstate New York,” said Deborah A. Garza, Deputy Assistant Attorney General of the Antitrust Division.13

Given the required sale of InBev’s Labatt USA, the proposed InBev buyout of Anheuser-Busch should have been allowed. The market concentration ratios (HHI) for the United States as a whole clearly fall within the Department of Justice and Federal Trade Commission’s Horizontal Merger Guidelines presented earlier within this paper.  Although the market concentration ratios in Buffalo, Rochester, and Syracuse grossly exceed the Horizontal Merger Guidelines, the required InBev divesture of Labatt USA will prevent the market dominance concerns brought forth in the case presented by the United States of American against InBev and Anheuser-Busch. Such a merger does result in a global brewing giant; however, the combined company does not have a significantly higher market share than Anheuser-Busch held before the merger. The Department of Justice acted well within its guidelines in approving the buyout.
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